RESEARCH NOTH
Shariat petition No 9/T/2004
Shariat petition No 1/1/2007
Shariat petition No 3/1/2007
Shariat petition No 1/1 2010

1- The following petitioners under article 203-D ot the constitution ol .slamit
Republic of Pakistan 1973 have challenged various sections of Pakistan Pena! Code
(Act XLV 0f“1986) hereinafter called PPC ,the Offence ot Zina (Enforceirent ol
Hudood) Ordinance 1979 hereinafter called O ZEH O and the protection ol Aoman
Act 2006 (Criminal Law Amendment Act 2006 (VI of 2006) hereinafter called NAVA)
being repugnant to the injunctions ot Islam

(@)

(b)

(©)
(d)

Shahid Orakzai m Shauat petition No 9/T /2004 has challenged Section
5-A and 8 of Hudood Ordinance The petitioner has also challenged
section 5,6,7,8,9 and 12-A of the PWA being lepugnant to the
injunctions of Islam

Mian 'Abdur Razzaq ‘Amer m Shairat petition 1/1 /2007 has challenged
sections 376, 496-B and 496-C of the PPC as inserted by the PWA The
Court dismissed this shariat petition vide Court order dated 25-3-2008
due to non prosecution, but was restored vide ordei dated 290/'010 in
shariat petition No 1/1/2010

Mr ‘Abdur Rahman Siddiqui Advocate has challenged provis-ons ot
section 5, 6, and 7 of the PW A in shariat petition 3/1/2007

Mr ‘Abdul Latif Sufi Advocate has Challenged section 5,6 and 7 of the
PW A in Shariat petition 1/1/2010

2- The Crux of these entire Shariat petitions is that various sections of piotec tion ot
women Act 2006 have added, repealed or amended important sections of OZE1TO
and various sections of PPC have been revived The impugned sections ot PWA aie as

under
a-

b-

Section 5 Through this section, sections 375 and 376 have been mseited

in PPC These sections are as under

(375. Rape: — a man is said to commit rape who has sexual

intercourse with a woman under circumstances lulling under am of the

five following descriptions -

Q) Against, her will.

(n) W ithout her consent,

(m) With her consent, when the consent has been obtained by pulling
her in fear of death or of hurt,

(iv) with her consent, when the man knows that he is not nr ricd lo
her and that the consent is given because xhe believes hat 1e?
man is another person to whom she is or believes heiscll lo be

married, or

(v) With or without her consent when she is under sixteen vcais of
age

Explanation - Penetration is sufficient to constitute the sexual

intercourse necessary to the offence ot rape ]

Section 376. Punishment tor Rape
L376. Punishment for rape —(1) Whoever commits rape Mall be
punished with death or imprisonment for either description lot a term
which shall not be less than ten years or more than twenty- five years and
shall also be liable lo fine
(2) When rape is committed by two oi moie persons in furtneiance
of common intention, each of such persons shall be punished wd'i death
or imprisonment for life ]

By Section 6 to the PW A section 493-A have been inserted in

PP C which is as under

[493-A. Cohabitation caused by a man deceitfully inducing a

belief of lan tul marriage.



Every man who deceitfully caused any woman, who is not 1wfully
married lo him to believe that she is lawfully married lo him and to
cohabit with him in that belief, shall be punished with ngoious
imprisonment tor a lean which may extend to twenty-five years and
shall also be liable to tine ]
Section 7 ofthe P W A inserted Section 496-A, B and C in PPC
[496-A. Enticing or taking away or detaining with criminal intent
a woman - Whoever takes or entices away any woman with intent
that she may have illicit intercourse with any person, or com. eals or
detains with that intent any woman, shall be punished with
imprisonment of either description for a term which may extend to
seven years, and shall also be liable to line ]
[496-B. Fornication:- (1) A man and a woman not married to each
other are said to commit fornication if they willfully have sexual
intercourse with one another
(2) Whoever commits fornication shall be pumshco with
imprisonment foi a teim which may extend to five yeais and shall
also be liable to fine not exceeding ten thousand lupccs ]
[496-C Punishment for false accusation of fornication:-
(1) Whoever brings or levels or gives evidence of false ch.rgc of
fornication against any person, shall be punished with imprisonment
for a term which may extend to five years and shall also be liable to
fine not exceeding ten thousand rupees;
Provided that a Presiding Officer of a Court dismissing a complaint
under section 203-C of the Code of Criminal Procedure, 1898 and
after providing the accused an opportunity to show cause if satisfied
that an offence under this section has been committed sh ill not
requite any further proof and shall forthwith proceed lo pass the
sentence J
Section 8 inserted section 203-A, 203- B and 203-C in Act V of 1.879
(Cr P C) These sections are as under.
203A. complaint in case of Zina— (1) No court shall take
cognizance of in offence under Section 5 of rhe Offence of zina
(Enforcement of Hudood) Ordinance,1979(VII of 1979), except on a
complaint lodged in a Court of competent jurisdiction
(2) The Presiding officer of a Court taking cognizance ol an oflence
on a complaint shall at once examine the complainant and it least
four adult eye-witnesses, about whom the Court is satished haling
regard to the requirement of tazkiyah-al-shahood, that they are
truthful persons and abstain from major sins (kabair. ol the act ol
penetration necessary to the offence
Provided that, if the accused is a non-Muslim, the eye-witnesses may
be non-Muslim
Explanation - In this section "tazkiyah-al shahood means the mode
of inquiry adopted by a Court to satisfy itself as to the credibility of a
witness
(3) The substance of the examination of the complainant and !ie eye-
witnesses shall be reduced to writing and shall be signed by the
complainant and the eye-witnesses, as the case may be, and a so by
the Presiding Officer of the Court
(4) If in the opinion of the Presiding Officer of a Court, there is
sufficient ground for proceeding, the Court shall issue a summons for
the personal attendance of the accused
(5) The Presiding officer of a Court beiore whom a complaint is
made or to whom it has been transferred may dismiss the co’iplaint.
if. after considering the statements on oath of the complain mt and
the lour or more c>e-witnesses there is. in his judgment, no s 41k lent



ground for proceeding and such case he shall record his reasons for
so doing
203B. Complaint in case of Oazf. —(1) Subject to sub-section (2)
of section 6 of the Offence of Qazf (Enforcement ol Illadd)
ordinance, 1979 (VIII of 1979), no court shall take cognizance of m
ollencc under Section 7 of the said Ordinance, except on a complaint
lodged in a Court of competent jurisdiction
(2) The Presiding Officer of a Court taking cognizance of an offence
on a complaint shall at once examine on oath the complainant and the
witnesses as mentioned in Section 6 of the offence o! Qazf
(Enforcement of Hadd) Ordinance. 1979 (VIIl of 1979) of the act of
Qazf necessary to the offence
(3) The substance of the, examination of the complainant and the
witnesses shall be reduced to writing and shall be signed by the
complainant and the witnesses, as the case ma\ be, and also by the
Presiding Officer oJ the Court
(4) If in the opinion of the Presiding Officer of a Coml reie is
sufficient ground tor proceeding the Court shall issue summons toi
the personal attendance of the accused
(5) The presiding Officer of a Court before whom a comp aint is
made or to whom it has been transferred may dismiss the complaint
if, after considering the statements on oath of the complainant and
the witnesses there is, in his judgment, no sufficient ground foi
proceeding and in such case he shall record his reasons for so doing "
203C. Complaint in case of fornication.—(1) No Court shall take
cognizance of an offence under Section 496B of the Pakistan Penal
Code, except on a complaint lodged in a Court of competent
jurisdiction
(2) The Presiding Officer of a Court taking cognizance of an offence
shall at once examine on oath the complainant and at least two eye-
witnesses to the act of fornication
(3) The substance of the examination of the complainant and die eye-
witnesses shall be reduced to writing and shall be signed by the
complainant and the witnesses, as the case may be, and disc by the
presiding ofheer of the Court
(4) If in the opinion of the Presiding Officer of a Couil, ihere is
sufficient ground for proceeding the Court shall issue a summons tor
the personal attendance of the accused
Provided that the Presiding Officer of a Court shall not rcqi ire the
accused to furnish any security except a personal bond, without
sureties to ensure attendance before the Court in further piocetdings
(5) The Presiding Officer of a Court before whom a complaint
made or to whom it has been transferred may dismiss the complain),
if after considering the statement, on oath of the complainant ind the
witnesses there is, in his judgment, no sufficient giound tor
proceeding and in such case he shall record his reasons for so doing
(6) Notwithstanding the foregoing provisions or anything contained
in any other law for the time being in force no complaint unJci this
section shall be entertained against any person who is accused ol zina
under section 5 of the Offence of zina (Enforcement of lhidood)
Ordinance, 1979 ( Ordinance No VII of 1979) and against ‘'horn a
complaint under Section 203A of this Code is pending oi | is been
dismissed or who has been acquitted or against any peison who is a
complainant or a \ictim in a case of rape, under any cneeinstances
whatsoever

e- Section 12-A inserted section 5-A in Offence of Zina enfoicement ot

Hudood Ordinance VII of 1979.These sections arc as under.

S



I2A Insertion ot new section in Ordinance VII of 1979— In the O ff nee ol
Zina (Enforcement of Hudood) Ordinance. 1979 (Ordinance No VII ol
1979) after section 5, the following new section shall be inserted, namely
“5A. No case to be converted, lodged or registered under certain
Provision.
No complaint of zina under section 5 read with section 203A of the Code ol
Criminal Procedure. 1898 and no case where an allegation of rape is made
shall at any stage be converted into a complaint of fornication under section
496B of the Pakistan Panel Code (Act XLV of 1860) and no complaint ot
fornication shall at any stage be converted into a complaint of zm under
section 5 of the Offence of Zina (Enforcement of Hudood) Ordinance. 197
(Ordinance No VII of 1979) or an offence of similar nature under any othei
law for the time being entoice ”
3 Before examining these sections it is pertinent to discuss Jurisdictions Ot the
federal shariat court whether this court has the power to examine the abovementioned
provisions of the Protection of Women Act 2006 in the touch stone of slamic
injunctions, report of various institutions on Hudood laws and briefly discuss the
Historical aspects of this crime m the light of various social systems and religions and
differentiate between the laws which were enforce before the promulgation of the Act,
new changes in Hudood Laws, role of doubts, uncertainty,power and limitu ion of
legislature in enacting laws relating to Hudoods.
4. Jurisdictions of the Federal Shariat Court:
Federal shariat court has been established in 1979 under chapter 3A of the Constitution
of pakistanl973 Article 203D described the Jurisdictions of the court which is as under
Article 203-D (1): The Court may, {either of its own motion or) on the petition of a
citizen of Pakistan or the Federal Government or a Provincial Government, examine
and decide the question whether or not any law or provision ot law is lepugnan to the
Injunctions of Islam, as laid down m the Holy Quran and the Sunnah of the llolv
Prophet, hereinafter referred to as the Injunctions of Islam
(1A) where the Court takes up the examination of any law or provision of lav undei
clause (1) and such law or provision of law appears to it to lie repugnani to the
Injunctions of Islam, the Couri shall cause to be given to the Federal Govcrnmon; m iho
case of law with respect to a matter in the Federal Legislative List oi to the Pr vinual
Government in the case of law with respect to a matter not enumerated m the e ther ol'
those Lists, a notice specifying the particular provisions that appear to it to be so
lepugnant, and afford to such Government adequate opportunity to have its point ol
view placed before the Court
(2) If the Court decides that any law or provision of law is repugnant to the Injunctions
of Islam, it shall set out in its decision -
(a) the reasons for its holding that opinion, and
(b) the extent to which .xuch law or provision is so repugnant,
And specify the day on which the decision shall take effect
Piovided that no such decision shall be deemed to take effect before the expiration of
the period within which an appeal therefrom may be preferred to the Supreme Courf oi.
where an appeal has been so preferred, before the disposal of such appeal

(3) If any law or provision of law is held by the Court to be repugnant to the
Injunctions of Islam,-
(a) the President in the case of law with respect to a Matter m the Vderal

Legislative List or the Governor in the case of law with respect lo a
matter not enumerated in either of those Lists, shall lake steps to amend
the law so as lo bring such law or provision into conformity eith the
Injunctions of I lam: and
(b) such law or provision shall, to the extent to which it ts Held lo be -0

repugnant, cease to have effect on the day on Which the decision ot the
Court takes effect

5 In the light of above mentioned article Federal Shariat Court, has

The power to examine any “law” and the word "Law" has been defined in Aiticlc 203B

(c) that “Law" includes any custom usage having the force of lawr but does not include



the Constitution Muslim personal law, any law relating to the procedure ot any court
or tribunal or. until the expuation of “[ten] years fiom the commencement of this
chapter, any fiscal law or any law lelaimg to the levy and collection of taxes and fees 01
banking or insurance practice and procedure

The FSC has examined PTC, Cr P C and Hudood Ordinance and declared ‘aiious
sections repugnant to the Injunctions of Islam
A question was raised about Ci P C whether it falls under the exempted law in aiticle
203 B(C) “Proceduie of any Court' or not this issue was discussed in Gul Hasan Khan
Vs Government of Pakistan PLD 1980,Pesh 1 and also in SSM No 370 ot and
was held that section 401, 402-A, 402-B are repugnant lo the injunctions of Mam as
these were not proceduinl at all This Court has the power to examine the substantive
provision of Cr P C

There are petitioners who challenged various provision of PPC other then the

present petitioners pending before the Court The Court has also started Suo Moto
examination of the whole PPC vide Court order dated 8-5-2010 The above laws fall
under the definition of lawr Therefore this Court has jurisdiction to examine these laws

6 The Federal Shariat Court under Article 203DD also call for and examine the
record of any case decided by any criminal court under any law relating to the
enforcement of Hudood for the purpose of satisfying itself as lo the coircctncss. legality
or propriety of any finding, sentence or order recorded or passed by, and as to the
regularity or any proceedings of, such court and may, wdien calling foi such record,
direct that the execution of any sentence be suspended and, if the accused is in
confinement, that he be released on bail or on his own bond pending the examination of
the record

The above mentioned article clearly states that all the case relating to Hudood
must be heard by this Court in appeal or reference or the Court can examine it' recoid
on its own motion Therefoie the laws made voilalivc to this provision of the
constitution needs to be amended in the light of the constitution

7 As the Hudood laws weie criticized by different people in different ways
therefore the government constituted commissions required them to subm t their
reports Therefore the following institutions made proposals tor amendmmts in
Hudood laws

1 The Commission of Inquiry for Women. 1997

2 The Council of Islamic Ideology in 2002

3 National Commission for the Status of Women, 2003

4 The Special Committee to Review the Offence of Zina (Enforcement of Hudo d)

Ordinances, 1979

5 Women Aid Trust 2003

6 The Awrat Foundation 2004
8 The mrportant proposals of the commission of inquiry forwomen, 1997, national
commission for the status of women 2003 and proposal of council of Islamic ideology
in 2002 are as under

a) AMENDMENTS PROPOSED BY THE COMMISSION OF INQUIRY FOR
WOMEN, AUGUST 1997.

The Commission made the following recommendations about the Hudood Ordi lenct

The Commission is convinced that all the Hudood laws were conceived and d iffed m

haste They are not in conformity with the injunctions of Islam

Secondly, these laws have come into direct conflict both with the cunfry's
Constitution (such as Article 25) and its international commitments (as made at Ifo World
Conference at Beijmg and under the UN Convention on the Elimination of All Fauns ol
Discrimination Against Women)

Thirdly, in practical terms too. these laws have demonstrably failed to seivc their
purpose They have not been any deterrent against crimes And they have onlj led to
proliferation of complaints in the courts, which, as it happens, have mostly been fa’se or
unjustified and have caused undue hardship



It is necessary therefore that

(b)

1 The Hudood laws aie repealed

2 The repealed provisions of the Pakistan Penal Code. 1860. are reenacted with
an amendment to make marital rape a penal ol fence and lo impose a -,eveicr
punishment tor rape on a minor wife

3 If the Parliament consideis it necessary to make any further laws in this aiea,
it should do so after senous debate and by reaching a consensus mat the
proposed laws arc in accordance with the inunctions of Islam f R( roil 0!
The Commission Ol Inquiry For Women. August 1997.p 75)

AMENDMENTS PROPOSED BY THE COUNCIL OF ISLAMIC

IDEOLOGY IN 2002.

The Council in its 147'1 meeting held on 5-6 June 2002 observed that the

Council is preparing a detailed report on Hudood Ordinances based on sectu n by
section review The meeting recommended the following amendments m 7ina
(Enforcement of Hudood Ordinance 1979

1 In the title (1), the word Hudood be amended to read Hadd. because the Oicinance
relates to only one Hadd (punishment)

2 Under definitions (2) (a) be amended as follows " (a) "adult" means a person who
has attained puberty, or the age ol eighteen years being a male or the age of sixteen
years being a female"

3 The Urdu version of 2(b) about the definition of Hadd needs to bt amended to ,,on\cy
the meaning that Hadd is a punishment the quantity of which has been fixed m the
Qur'an and Sunna

4 2 (c) the Urdu translation ot marriage may be amended to read "shadi". indeed ot
"mkah"
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5

8

9

10

11

12

13

The definition of"Tazir' needs to be amended to convey the following m anmgs
(1) Tazir is not a fixed punishment (2) The minimum ot Tazir is also no fixed
(3) It Tazir consists of the same punishment as ruled in Had. its quantity must
be less than that presenbed in Hadd
Definition of Zina (4) must be amended as given in Figh books "Zina means a
person's willfully committed illicit act of entering into the vagina of « living
and desirable woman with whom he is neither married nor is there a “hibh-i-
nikah"
6 (1) (d) be amended as follows. " (d) with the consent of the victim, w hen the
offender know's that the offender is not validly married to the victim and the
consent is given because the victim believes that the offender is the person to
whom the victim is or believes herself or himself to be validly married
6(2) must be deleted to remove the confusion between zina bil-raza and zina —
bil-jabr
8 (a) the clause may be amended as follows "(a) the accused makes belore
a court of competent jurisdiction at four different times a confession ot the
commission of the offence, or"
The following proviso be added to 8 (b) "Provided that where the ~rinv. is
committed in a place which excludes the presence of male witnesses the offender
be awarded a sentence "
The Council recommended that the schedule for Tazkiyat alslu uid as
recommended by the Council in its Draft for the "Muswadda Qnmm
Shahadat" be appended as a schedule to this Ordinance
9 (5) be amended as follows. "In the case mentioned in sub-section (2) the
court may award the sentence of qazf to the resiling witness as wet, as the
other witnesses."”
Section 10 be deleted
14 Section 12. the w'ords "rigorous imprisonment” be amended as "ko veais
rigorous imprisonment"
Section 377 of the Pakistan Penal Code be inserted as sub-section (1) or Ins
Section so that the penalty for the offence of unnatural sexual act is
imprisonment for 25 years or death
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Sections 11 to 16 may be deleted or they may be placed in the Pakistan Penal
Code where they arc suitable, they do not directly belong to Iins offence
" The Council questioned the Section 17 (Mode of Execution of Punishim nt

of Stoning to Death) whether the mode of punishment suggested m this section w in

accordance with the Shari'a

(c) AMENDMENTS PROPOSED BY NATIONAL COMMISSION FOR THE
STATUS OF WOMEN, 2003

The Offence ofZina (Enforcement ofHudood) Ordinance, 1979

1

o »n

oo

The name of "Offence ol Zina (Enforcement of Hudood) Ordinance

requires to be changed to "The Offence of Zina (Enforcement ol Hadd)

Ordinance"

In the definition ot the term "marriage” |S 2©]. the use ot the term "void" lias led

to anomaly

S 2 (a) the definition of the term "adult" was discriminatory between men and

women when there was no basis for it

The fact that S 3 empowers this Ordinance to override other laws leads to

anomaly

S 4 the definition of the term "Zina" is inadequate and defective

S 5 (1) (a) was found lo be ambiguous as sexual intercourse with a minoi girl

would also be Zina when it should be Zina-bil-Jabr

S 5(2) (a) and 6 (3) (a) was found to be ambiguous A number of participants had

great, objection to the punishment of Rajam as there is no mention of n in he

Quran and refeience to it in Sunnah is open to controversy and debate

$ 7 is ambiguous

In S 8, qualification of a witness should not be religious faith but his/hei

credibility

to S 8 (b) was found to be defective because of the provision for tM only m ilc
witnesses eligible to testify

1 A number of participants felt that this Ordinance should not be applicable to
non-Muslims

Offence of Qazf (Enforcement of Hadd) Ordinance, 1979

1 The term "Mohsan" and "Mohsana” need to be defined cleai 1> while
taking each and every aspect and perspective into account, which ilso
includes the possibility of non-Muslim minorities being able to benefit bom
this law

2 The definition of Qazf. as given in Section 3 of the Ordinance was found t>
be defective

3 The conditionality of "two male Muslim witnesses" a given m S 6(C) vas
found to be discriminatory. It was felt that the evaluation ot it!css
under stringent conditionalities of "Tazkiayah —ul-Shahood” vas
uncalled for and illogical

4 Taking away the right to appear as a witness and give evidence for ti ose
accused and punished for the offence of Qazf, as provided in S 7 (2) o- the
Ordinance, needs a careful re\lew and re-drafting

5 Section 8 was found to be ambiguous

6 Section 9 was found to lead to injustice as it protects a person from being
charged with the offence of Qazf liable to hadd if the person commit'- the
offence against his/her descendent

7 The Ordinance on Qazf was not necessarily7
required to be independent of the Zina Ordinance
(NCSW, Reporton Hudood Ordinances 1979
(2003),

Taking all these debates into consideration the Government of Pakistan rnei led

in 2006 the Ordinances about Zina and Qazf in the Hudood Ordinance 179



This enactment further amended the relevant laws in the Pakistan Pena’ Cc le
Code of Criminal Procedure and other laws.

9. Historical Aspects of the Crime:

There has been complete unanimity of views among all social systems tioir the
earliest times to this day that the act is morally wicked, religiously sinful and sqc illy
evil and objectionable, and there has been no dissenting voice except from those /ho
have subordinated their moral sense to their lust, or who, in their misguided notions try
to be 'original 'and ‘philosophical m their approach
10 Though adultery or fornication has always been accepted as an evil, opmioi s of
the followers of various religions have differed as to whether it is legally a punish ble
offence or not, and this is wheie Islam differs from other religions and systems ol aw
Social systems which have been near to human nature have always considered ill gal
intercourse between man and woman a serious crime and prescribed sc ere
punishments for it But with deterioration in moral standards, this morality grew we Kkei
and weaker and the attitude towards this crime became more and more tolcianl The
first common lapse in this connection wms caused by distinction between formca ion
and adultery The former was taken to be an ordinary offence while the latter only vas
held as a punishable crime

1 Zina, as defined under various laws, means sexual intercourse between a nan
(whether married or a bacheloi) and a woman who is not married This definition t kes
into account the position of the woman rather than of the man Tfa woman is withe it ,i
husband, the illicit intercourse with her amounts to fornication, Iriespective ol wlit hei
the man is married or not The ancient laws of Egypt, Babylon, Assyria and 1 clia
provided very light punishments for it, and the same were adopted by the Gieeks md
the Romans, which finally influenced the Jewish attitude According to the Bible, nly
monetary compensation is payable for such an offence Under the Jewish [aw, f a
Priest's daughter acts immorally, she is to be sentenced to burning and the man vith
whom she is alleged to have acted immorally is to suffer strangulation This law ery
much resembles the Hindu law
12 Under all these law's, illicit intercourse with a married woman only was die eal
and major crimes The deciding factor for treating it as a crime was not the i dcit
relationship between the man and the woman but the likelihood of an awkward situs ion
under which a child might have to be reared by a man (the real husband of the woman)
who was not its father It was therefore not the act of zina itself, but the danger of the
mixing up of progenies and the problem of rearing somebody clsc's child at the exp use
of another and a possibility of its inheriting his property, that was the real !asi ¢ ot
treating it as a crime and holding both the man and the woman as criminal (Jadel the
Egyptian law, the man was to receive a severe beating with stick'- and the nos*, o the
woman was to be cut off Similar punishment existed in Babylon, Assyria a, d can
According to the Hindus, the woman was to be thrown to the dogs to be torn a-an and
the man was to be put on a hot iron bed with fire all around him !o bum Irim . ivi At
first, the Greek and Roman laws gave a man the right to kill his wife if he found her
involved in adultery He has also the option to demand monetary compensation
13 Under the Jewish law. the punishment for illicit intercourse with a .named
woman is death However, long before the advent of Christ, the Jewish jutisls and
scholars, the rich and the poor, had practically ceased to observe these laws Hough it
was written in the OIld Testament (Torah), and it was considered as a Divine
Commandment, nobody was inclined to apply it practically, in the whole of Jewish
history, there is not a single instance where this Commandment was ever cnlore*. d
14 The Christians formed an utterly erroneous conception about the ciimt of zma
because of the incident of the Jews asking Jesus to pronounce |judgmcnt on a case of
adultery and his reply lo them. ' He that is without sin among you, let him last cast a
stone at her' (John 8 1-11). According to them, illicit intercourse between an umnained
man and an unmarried woman is a sin. but not a punishable offence But if either ol
them (or both) is married, it is adultery and is treated as a crime It is so not bci ause of
the illicit intercourse as such but because of the vow of fidelity taken by each .if them
before the priest at the alter. Nevertheless, there is no punishment even tor this except



that the wife has the right to sue her adulteress husband and claim separation tor Ins
having violated the vow of fidelity On the other hand, the husband of the udultcicss
woman can also sue his wife for separation and can also claim compensation fiom the
man who had illicit intercourse with his wife (Muhammad (SAWS) Encyclopedia ol
seerah, Vol II, Page 772 and 773)

15 Pakistan penal code 1860 is the codified law which dealt the penal law ot India
and became the law of Pakistan after independence. This was promulgated by the
British Govt. Sections 375, 376 deals with cases relating lo Rape, etc As these laws
were not in conformity with the inunctions of Islam, therefore were repealed thiough
Offence of Zina (Enforcement of Hudood) Ordinance (VII of 1979) Now sections of
PPC relating to Rape, are mutatis mutandis revived through P W A 2006 These
sections have now- been challenged by the abovementioned petitioners claiming that
these are repugnant and derogatory to the injunctions of Islam as enunciated in the Holy
Qur'an and Sunnah ofthe Holy Prophet (SAWS).

16 Section 5 and 6 of OZEHO were challenged before the FSC by Hazooi
Bakhash The Court by majority of four lo one allowed these petitions and declaicd that
the provision of sentence of 'Rajnf as hadd in section 5 and 6 ot rhe O Z F. H O, 1979
repugnant to the injunction of Islam (Hozoor Bakhish V Federation of Pakistan PLD
1981 FS C 145)

17 The Federal Government filed an appeal against this judgment Ixhue IIx
Supreme Court and operation of the said order was stayed Later on by aitide of the
presidents Order V of 1981 known as the Constitution (Amendment) Order 1981 sub-
article (9) w'as added to Article 203-E of the Constitution by which the power ol review
of its decision was conferred upon this Court This provision was become eiiecbve with
effect from April 13, 1981

18 The Federation of Pakistan filed review petition No 13/1 of 1981 on 111 July
1981 to challenge the said judgment and order, notwithstanding the pendency of the
appeal before the Supreme Court This review petition was admitted and accepted
Federal Shariat Court held, '|I have no doubt that for a mained person who has
committed zina, stoning to death is the shar'i punishment It is abiding for all limes
According to Shariah, no judge, ruler or legislature is authorized to change it Thus
sections 5, sub-section 2 A and Sectin 6. subsection 3 A, of the Offence of zmu
(Enforcerment fo Hadd) Ordinance, 1979 are not contrary to the Qur'an and Surma The
judgment of 21 March is withdrawn (Federation of Pakistan V Hazoor Baklv-.ii. PLD
1983 FSC 255 P 479, 480)

In Rashida Patel Vs federation of pakistan. the Federal Shariat Conit examined different
sections of Hudood Ordnance and directed the president of Pakistan amendments in
section 8 and 9(4) Offence of Zina (Enforcement of Hudood) Ordinance 'I>79 and
Section 6(b) of Qazaf Oidmance (PLD 89 FSC 95)

19 Appeal against this judgment is pending before the Supreme Couit ol Pakistan
20 Section 5 of the PW A added section 375 and 376 in PPC Section 375 defined
Rape and discussed its various ingredients while section 376 prescribed punishment ler
this ciime

21 Before entering into the substantive discussion on the subject we should lirst
discuss the definition ot the crime and its punishment described by the Holy Qilan and
Sunnah of the Holy prophet (SAW'S) then examine these provisions in the light of
injunctions as laid down m the Holy Quran and Sunnah of the Holy Prophet (SAWS)

22 Definition The common meaning of zina is
u-V 1x A3 WINTS1AS J- a?. Sid" Aj. kASjd' Ag>I\
t VWV ta iS eWtt .51 ~a xj'uu-all "uuo, ?-\SdD .-Sad' »

(1T
Zina means a person willfully commitled illicit act of entering his penis into lIx vagina
of a living and desirable woman with whom he is neither manted nor is lere any
doubts of Nikah
23. The Islamic Law holds zina as a punishable crime and its comnut al by a
married person enhances the legal guilt all the more This is not so becaus ol Ihc
violation of the oath ot fidelity taken by the man or the woman, noi becaist of the
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encroachment on the conjugal rights ot the other, but because the criminal lesons to an
unlawful method when there exists a lawful method for satisfying his desms the
Islamic law views zina as an act which, if allowed to be indulged in freely, would strike
at the roots of both the human race and human civilization In the interests oi the
preservation of the human race and the stability of human civilization, it is imperative
that relationships between man and woman should be regulated by lawlul and icliable
means And it is not possible to restiain this relationship if opportunities for fiee mixing
of the sexes aie allowed to exist, for it cannot be expected that a man or a woman'will
be prepared to bear the onerous responsibilities of family life it he or she has the
opportunity for the gratification of their sex desires without this

24 Islam does not rely on punitive law alone for saving humanity from the menace
ol zina It employs both reformatory and prohibitory measures on a large scale It has
provided legal punishment only as a last resort Islam does not want the people to go on
committing this crime and getting Hogged day and night Its real aim is that the people
should not commit this crime at all and there should be no occasion to lesoii to the
extreme punishment For this purpose, Tslam first of all purifies man it imbues him with
the fear of an All-powerful and All-Knowing Allah it inculcates in him the sense ot
accountability tor his actions m the Hereafter from w'hich even death cannot iclcase
him It fills him with an obligation of obedience to Divine Law which is sure to follow
Faith Then, it repeatedly wains him that zina and unchastely is heinous cilines lor
which Allah will call him to account with severe reckoning Moreover, Islam provides
all possible facilities for a man lo marry If he is not satisfied with one wife, he is
allowed to take up to four If the husband and the wife camiot pull together amicably,
there are provisions for separation In cases of a dispute between the two, piovision
exists for reconciliation through the intervention of the members of the family and.
tailing that, through the judicial courts so that they should either reconcile or separate
and then remarry whenever they like It is not considered good and right to remain
unmarried (Svcd Qutab  Fi Zilal al Quran Dar lhya a al Imath al Aialr Beirut
1391/1971 Vol 13322

25 Then Islam puts to an end to all those factors which provide occasions lor zma
Women are commanded to cover themselves with their garments (33 59) and the wives
ol the Prophet were given instructions to stay in their houses and not to displ \ their
adornment (33 33) Likewise, the free mixing of men and women was prohibited tiom
going out m their adornments and make-up (24 31) Men and women woe also
enjoined to restrain their gaze so that unrestricted feasting of the eyes should norlead to
illicit love (24 30, 31). Only after all these and other, similar measures had been taken
was zma declared to be a punishable offence, and the spreading of indecency in anv
way was also prohibited

26 Zma is considered social crime against the institution of the famih and a
punishable offence The injunctions on adultery were revealed giadually In so many
verses Allah Almighty prohibited the believers from committing zma and prescribed its
effects on the society Allah said

“till—cl—f _4-ilaU jIE A1 Il lujL Uj

(Do not even go close to fornication It is indeed a shameful act. and an evil way to
follow ) (17. 32)

The punishment moved on from a lighter punishment to.a more severe one 1llie very
first injunction on adultery is verses 15 and 16 of Surah Al-Nisa. which is

Giiiiln ~3 I A ajd Q a FY/L-s >ceZa.Ull > J }-
Llyi L\jz-IsIV.-ij LL  —4ySik -2-c1~aln iLo— dli ij\ =i
Ls—2j

And those of your women who commit the shameful act, then have four aitnesses
against them from among you So. if they do testify, then confine those women lo then
homes until death overcomes them or .Allah prescribes a way for them And those two
of you who commit it. torture them both But if they repent and amend, turn ax iy horn
them Surely, Allah is Most-Relenting, Very-Merciful (4 15,16)

27 The preliminary stage of the punishment of fornication was to confine the Lender
in house. In these verses the proof for establishing adultery is described with a specific
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condition of having four male witnesses. Secondly, punishment for the women is
prescribed as to confine her in the home and for both of them inflicting ot harm At the
same time it is also hinted that this was not the final injunction on adultery and that

some more directives will follow This is the meaning of the verse "JR 45 K)
or Allah prescribes a way for them (4 15).
28 In the above referred punishment confinement of the women within the homes

was regarded sufficient at that time, and causing harm to both as enough punishment
But the limit, the magnitude and the form of harm to be inflicted was not defined
Rather the wordings of the Qur an suggest that the initial punishment of aduiteiy was
only punitive, of which the quantum was not fixed by the Shariah it was a ta /ir
punishment left to the discretion of a judge or the ruler That is why the ambiguous
phrase of inflicting harm or torlurc was adopted. But at the same tune it was hinled that
probably some other form of punishment for the culprits of the crime will be intioduced
later (See Ibn Kathir, Abu al Fida Tsma'il bin Kathir. Dar al Ma 'nfa Beirut 1980 Vol 1
P 462)
29 When Verse no4 of Surah. AI-Nur revealed, Sayyidna, Abdullah Ibn Abbas
said that what was promised in Surah al-Nisa through the words Ab jl.5
""or Allah prescribes a way for them", so now this verse of Suiah al-Nur has
prescribed the way, that is flogging both man and woman with a hundred stripes And
then ‘Abdullah lbn Abbas made the punishment of hundred stripes exclusive to
fornication, that is when the crime is committed by unmarried man and woman and
said
It is prescribed that if the married man and woman commit this crime then they be
stoned to death and the punishment for unmarried culprit is a hundred stripes
30 In the verse of Surah an-Nur under reference punishment for adultery is
hundred stripes without qualification So. it is obvious that he must have found from
some other authentic Hadith that the punishment for adultery is stoning to death and tor
fornication a hundred stripes, and that Hadith has been related by Jamous books ol
hadith on the authority of Sayyidna, Ubadah Ibn Samit that the Holv Prophet sai-
adn2c ljiki f L i j ‘Cgc<15 <150 j—j JIS Jli Clualiall yj IjUc
(iwi) Aua  J i-A* AG5) G ba-L jJ U A wultU | .(lilt ILasi 1 Al
CCipa jjl W >> AYAL"™jw ;R 1
Have knowledge from me, have knowledge from me that Allah Tania his
prescribed now the way for women" (that He had promised before), whicn
is that foi married man and woman it is a hundred stripes and stoning and
for unmarried man and woman is a hundred stripes and exile for one ycai
In this hadith reference is made to the follow ing verses of the Holy Quran
(I <5ijjA St AV aAX La Legjlo AN 1 Ayl <ily
- yyay*ya- o *it Vo jrjatjl A_«5j <il» yy™-y
"The adulterer and the adulteress, scourge each of them with a hundred
stripes And let no pity for the twain withhold you from obedience 10
Allah, if ye believe in Allah and the Last day And let a party ol believe;s
witness their punishment' (224:2)
aiL Fyxj~ "yt ji Y\JUI Ij vSy U<i5j5j* <SjCcCaj( S_il5 PENTRAN
A man wTio is fornicator does not (like to) marry but a woman who is a fornicator
or a polytheist, and a woman who is a fornicator does not (like to) many but a
man who is a fornicator or a polytheist And this (Le preferring to mairy su h
spouses) has been prohibited for the believers (24 3,4)
31 In these verses along with the punishment of a hundred stripes for the unnamed
man and woman an additional punishment is prescribed in the Hadith to “end the
adulterer man in exile for one year. On this there is a difference of opimoi among
jurists, that is whether the punishment of exile to male adulterer is compulsory c- it is at
the discretion of the judge that is if he deems it necessary only to send the curnnal in
exile also for one year In the opinion of Imam Abu Hanifa the last referred position is
correct, that is, it remains at the discretion of the ruler or judge Secondly, aao.dmg lo
this Hadith there is the punishment of a hundred stripes also for the mainetl man and
woman before the stoning Bui it is established that these two punishments arc not to be
combined according to the sunnah of the Holy Prophet and the first four Caliphs that
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Married persons are to be awarded the punishment of stoning only (lbn KathirVV 3 3,P
261. Qurtubi Al Jamil T Ahkam alQuran Dar Thy al Turath al Arabi Beirut 1%5, Vol
5. Pages 87, 88) The main point is that the Holy Prophet explained here the verse of
Surah Al-Nisa ( V) and while explaining he had added some more
points beside flogging a hundred stripes as stated in Surah al-Nur These points aie

1 Punishment of hundred stripes is exclusive to unmarried man and woman

2 An-addition of one yeai exile

3 Rajm or stoning to death of mairied man and woman
32 I'ne Holy Prophet himself had executed the punishment ot stoning to named
adulterer m the presence of his companions He awaided the punishment ot sto ling lo
MaTz and Ghamidivyah which is recorded in all the books of traditions with authentic
authorities See for reference Abudawood Hadith No 1013 Additionally, an meidem is
reported in Hadith books on the authority of Abu Huyrairah(R A) and Zaid Ibn Khalid

Juhani(R A)

JISS Alii sjUE_i LLjjj AAua (3131 “VoLaa aui Alii sjli§ UXu -jaS) Alll Jjuij U <tSs jta. US
Xilt  Alaj Aix iJLut ljitSa Ajljahi tJAyic 1L>|C Ji\S7jjl

Us»*adU AjJc Aihyiua JI&S uujxjj AU al? -S-LI J k Lull IjlISa Jfci Citl-.i "5 Saldj j
acll Jkjl 1) dui Ldj ftc uujkij AU al?. LSJjlJ kj -fuk 1ji 2?&Slj odjljil Ul Alll USLL;

( *0\V jxai CuAarjjl L a?j S laid lai j yd Lle

They said that a Bedouin came to the Prophet and said ‘O Messengei of God.
pass judgment on me according lo the God's Book ' And his opponent said ‘Yes. pass
judgment between us and he stud ‘My son worked as a labourer foi this man and then
he fornicated with his wife | was told that my son deserved to be stoned to death, so |
ransomed him for one hundred sheep and a female slave 1then asked the people ot
knowledge and they informed me that my son deserved one hundred ladies and
banishment for one year The Prophet answered ‘By the One Who holds my sow m Ills
hand, | shall certainly pass judgment between \ou in accordance with God s Book As
for the female slave and the sheep, they must be returned to you Your son deser es one
hundred lashes and banishment for a year Go Unsays, lo this man s wife and if she
confesses, stone her to death * Thereupon Unavs went to the woman and she co fessed
Then the Prophet ordered her to be stoned
33 According to above traditions, the Holy Prophet awarded the punishment of
hundred stripes to one criminal and of stoning to the other and described them both as
the judgment by the Book of Allah, although the punishment of hundred stripes not the
stoning, is indicated in Surah Al-Nur The reason is the same that Allah Almighty had
revealed to the Holy Prophet the complete explanation and details of the imunction
which all fall within the purview of the Book of Allah, although some of j! is not
included and mentioned in the Surah an-Nur expressly Bukhari and Muslim have
recorded an address of Umar(R A) on the authority of Tbhn Abbas,(R A) the wordings of
which aie

U U lji Aji Alc Jjli Im ijtXi Alc 1jlij jjikiL eh-cs Allc alii (  la-av* etuu  Alll ui

JA gl <jUaj ,_>uldlj (jUa (jl yrf&idi i-Uu UUa jj 2_j Alls All' Mloa Alii J UUIsiAj usUjC

il (jjJ (-anJk Alii <iUE™  j»ajil u'j Aill ekjjj ljluaaS Alll cHllis~ ??jll Aid LaJjii
" SXS JA4) Al?:?LIM wj'd k Ul j" Jaall JUAjII itali 1] jlw T 3t2j1

Allah sent Muhammad with the Truth and sent down the book to him. and the verse ot
the stoning was included in what Allah Most High sent down Allah's Mcsscngci had
people stoned to death and we have done it also since his death Stoning is a Citv laid
down in Allah's Book for maimed men and women who commit fornicatio' . when
proof is established, or. when there is pregnancy, or a confession
34 The same version is narrated in Sahih of al-Bukhari also with greater detail
(Bukhari 1009 vol 2) and in Nasar it is narrated in the following woids
We have no choice to avoid the punishment of stoning (rajm). because it is ore
of the punishment from the punishments prescribed by Allah Be very clear in
your mind that the Holy Prophet himself had awarded stoning and we too have
awarded stoning after him If there was no risk of people saying that | mai has
added something on his own in the Book of Allah, | would have written his m a
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comei of the Qui'an And ‘Umar lIbn Khattab is witness. 'Abdurrahman is
witness and so and so companions arc witnesses that the Holy Prop! el had
awarded stoning (Ibnm Kathn, Vol 3. P 261)
This is apparently proved by the address of Sayyidna ‘Umar that thue is a
specific verse on injunction ot stoning which is in addition to the veisx under
reference of Surah an-Nui But Sayyidna ‘Umar did not tell the wordings of that
verse, nor did he tell that it there is a separate verse beside the verse of Small an-
Nur why it is not included in the involved that people would put blame on him
of making addition in the Book of Allah, he would have wntten this ve.se on a
corner of the Quran
36 W hat needs carful consideration m this narration is that, it it is a verse of the
Quran and its recitation is mandatory like other verses, then why Sayyidna ‘Umar left it
out just because of the fear of people's calumny, when he is will known foi his
vehemence about Allah's injunction The other point to be noted is that he did not say
that he would have included this verse n the Qur'an but all he said was he would have
written it on the maigin of the Qui'an (lbn Kathir. Vol. 3. P 261)
37 All these things support the inference that the explanation of this verse that
Sayyidna Umai heard from the Holy Prophet in which he specified the punishment of
hundred stupes for unmarried man and woman and stoning for the named persons He
treated it as a verse of the Book of Allah because of the words of the Holy Prophet and
his consistent practice Sayyidna Umar understood fully well that the Holy Prophet
explanation was in line with the command of Allah's Book and not actually the veise of
the Book, otherwise no power on earth would have stopped him to write down the veise
in its place if it was missed out 1lts comment about writing it on the margin ol Qm an
is further pioof that the verse was not a part of Qur'an but only the explanation of the
verse of Surah an-Nur Some narrations have carried the actual wordings ol the
injunction on the subject, but they fall short of proof and authenticity to merit inclusion
in (he Quran The gist of the matter is that the punishment of hundred stripes described
m Surah an-Nur for adulterer man and woman is exclusive to unmarried man and
woman as per detailed explanation and elucidation of the Holy Prophet and punishment
for the married persons is rajm (stoning) Although this elucidation is not given m the
wordings of the verse but the exalted person to whom this veise was revta’cd has
himself elaborated the subject without the slightest doubt of any confusion It u>not that
the Holy Prophet explained this only through his words, but he also executed this
punishment several times in the presence of many companions, and the proofof ihis lias
reached us with unbroken authentic-chain of narrators Therefore, the punishment of
stoning for married man and woman is m fact an injunction of the Book of Allah itself,
in the sense that it is as certain as any other injunction ofthe Qui‘'an This lad nay he
mentioned either by saying that rajm is a provision of the Quran itself, or by saving that
it is established by the unbroken chain of traditions Sayyidna ‘All has also --aid the
same thing that the verdict of stoning is established by the tradition of the Hoi) Frophet
(Qurtubi al-Jami 'Li Akhm al Quran, Vol 3. P 78)

38 In Islamic law if the punishment of a crime is severe, the conditions of pi iving it
are also tough

As described above, the punishment of adultery in Islam is most severe conmaied to
punishments of all other crimes Along with that the conditions to prove this ci me die
equally tough in Islamic law If there is the slightest doubt or unceitamty, ilien the
maximum punishment, known as had is remitted, and only a punishment by way ot
ta’zir may be awarded which should be commensurate with the extent of dime In all
other cases testimony of two men or one man and two women is iequned foi the proof
of a particular event However, for the maximum punishment of formed!.on die
evidence, of four male eye-witnesses is necessary who must testify without a -lightest
doubt or confusion Another severe circumstance that aggravates the sevent" of an
evidence of fornication is that if the evidence of a witness m a case of adultery is
rejected, then the witness himscll may suffer badly, because in that case, he may be
charged for false accusation of adultery and may be awarded the punishment o! eighty
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stripes Therefore, no one will dare testify the fornication where theieV even slightest
degree of doubt. However, if the adultery is not proved clearly by eye witnesses, but
there is proven evidence of a man and woman found in a compiomising and unlawful
position, then the judge can award the punishment by way of ta'zu which stupel as aie
suitable in that particulai case ( Mufti Muhammad Shafi Ma *arifal Quran Vol P )
Some other evidence from the sunnah of the Holy Prophet can be narrated heic

‘UmartR A) narrated

gifr  jCli j B  Jtii i Ajlc Al tIkj (ji
jji Jli calua®i a D* Jlis »teja gjijlr-L jjjt A il «uLs]
(tstijju K1 JiJjls SjaJL  ijj' sjlaadl Ajilit CdstrLa,jlj

"A man came from Aslam clan to the Prophet wiien he was m the mosque and called to
him. 'Messenger of Allah. | have committed zma' The Prophet turned away liom him
so the man came round facing him and said. ‘Thale committed fornication, but the
Prophet turned away Then when he had testified four times, the Prophet called him and
said. 'Are you mad7 When he leplied that he was not, he asked him if he was itanted,
and when he replied that he was. Allah's Messenger said 'Take him away and stone
him to death ”
4jlc Jtcii Ajt 0*jcla JZj Aj) Jlaa j»L.j <ulc Ailt ~jjd Jh uSUU (y jeU fjl ALs- (>' £Ar
L (jlajli Kj>»U {Sulli dilxii A LIS jk A& (JL«a Ajc- uajpUs
Q etr (jiw )4oit jidj
Ibn Abbas said that when Ma’iz bin Malik came to the Prophet (SA'AS) and
said that he has committed Zina the Holy Prophet (SAWS) turned away from him He
repeated his word so many times and the Prophet (SAWS) also turned away bom Inm
He (SAWS) asked his people, is he mad9 They said no Asking the question n plain
words, and when he replied that he had, he gave orders that he should be si, ned lo
death
Wall bin Hujz said that a man forced a women against her will in the tunc ol the
Prophet, he averted the punishment from her but inflicted it on the one who had
molested her The man was ordered by lhe Prophet to be stoned lo death because he was
married
39 There are quite a number of sayings of the Prophet which prove beyond any
doubt that he ordered the stoning to death of persons who were married and had
committed fornication Therefore, there is no doubt that the offence of Zina committed
by a married person is punishable by stoning to death m Islam This is opinion of the
majority of the jurists they clamed that the abovemcntioncd Sunnah has reached lo the
place of al Tawatur and particulanzed the general words of the Holy Quran As the
jumhui Fagha arc of the opinion that even khaber waivelcan particularize the general
word of the Quran Khawarij opine that punishment for every kind of Zina is lundred
strips not stoning to death (Dr wahaba al Zuhailee Tafscer Munir Yol 8, P 133/134 )
40 On the basis of these texts, the jurists hold that the general punishment f r those
who have unlawful intercourse is .100 lashes if they are tree and fifty if they aic slaves,
followed by banishment tor the period of one year, both for men and women according
to all schools except the Hanafi, The Maliki banish males Only-
Regarding married slave gals Allah almighty says

NVialQ _ . -Qn* i m-Uy QT .- . 0 liyekV'x *1—j "y,
ir« Sife "Kiijd "kdJ 2*1*1jiu _4 Q* 4A
j audl A M, aillj tilIx Ac Cata— %k “41.jj

"1f one cannot afford to marry the free Muslim women, then (he may marry) lie one
you people own of your Muslim girls Allah knows best about your faith You aie
similar to each other So, marry them with the permission of their masters, aid gi\e
them their dues, as recognized, they being bound m marriage, not going foi hist, nor
having paramours So, once they have been bound in marriage, then, if they commit a
shameful act, they shall be liable to half of the punishment prescribed foi he free
women That is for those of you who apprehend to indulge in sin But thai you be
patient is belter for you Allah is Most-Forgiving, Very-M erciful(4 25)
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41 Shi'a's definition ot muhsan is different from the sunni jurists They s.iy that
muhsan is an adult free Muslim who is in a position to have legal sexual mleicouisc
and whose partner is actually available and not imprisoned or absent on a
journey (Muhammad bin al Hasan al Hurr al 'Aamili Wasail al Shiah. Dar al mill al
"Arabi Libnan, Voll8,p353 and'Abd al Husain Muhammad 'All Shaia f al Islan Vol
4. P.150, also see Sharh al Azhar by Abu al Hasan Abdullah bin Vliftah, Dei tno ai
Turatu al Arabi Beirurt Vol 4, P 343)

42 All Sunni jurists agree lhat Ihe essential element for the hadd crime of m lawful
intercourse is actual penetration by the man into the vagina ol a female
43 The Hanbali and Shi'as, however, include anal intercourse m ihe deIlulion

("Abd al Husain Muhammad 'All Shara i al Islam,vol 4,pl49, Sharh al Azhai by Abu
al Hasan Abdullah bin Miftah. Dcr Ihya' al Turatu al Arabi Beirurl Vol 4, P 336)

For the latter, in addition, sexual acts without penetration (petting) are also regaided as
hadd offences, to be punished with 100 lashes For the Sunnis such acts are n't hadd
offences, but can be punished as ta'zeer

44 Homosexual intercourse is equated to unlawful heterosexual intercourse by most
schools However, there is a difference of opinion about the punishment The Malikis.
the Shi'as and some Shafis and Hanbahs are of the opinion that the penally is death
either by stoning (Malikis), the sword (some Shafis and Hanbalis) or, at the deletion
of the court, by killing the culprit in the usual manner with a sword, stoning him.
throwing him from a (high) wall or burning him (Shflas) Among the Shafis and
Hanbalis there are also scholars who hold that the death penalty by stoning applies onlv
to the active partner or to those who are muhsan. and that otherwise the punnhment is
Hogging in combination with banishment The Hanafitcs, finally do rat pul
homosexual intercourse at par with the hadd crime of unlawful in ercourse Tiny hold
that homosexual intercourse must be punished as ta'zecr (Sharh al Azhar b\ \bu al
Hasan Abdullah bin Miftah. Der lhya' al Turatu al Arabi Beirurt Vol 4 P 3>6 Ibn
Shahab al Ramal. Nihayat al Muhlaj lla sharhal Manhaj Vol 7. Page 404 )

45 There are numerous circumstances that can be put forward as a defense ot
uncertainty (shubha) against the charge of unlawful mlercourse and thal pre\ enl the
application of the fixed punishment Especially with regard to intercourse with female
slaves we find many examples of such circumstances, e g. the fact that one is a co-
owner. that one has obtained the owner's consent or that the woman is the propertx of
one's son In the case of intercourse with free women, there is uncertainty, eg il both
partners are married to each other, but the marriage contract is null and void it the
woman is hired for the purpose, or if the man is blind and thinks erroneously ihat lhe
woman is his wife or slave (Kasam. ala 1al Din bin abi Bakr bin mas Tidi Bady al
sana a fi Tarleeb al Shany bSaeed Acadamy Karachi. Vol 7. P 36. 37)

46 However, it is necessary to establish evidence before punishing those v ho arc
guilty of this offence Surah Nisa clearly states that in all such cases, the evidence ol

four persons is required The Holy Quran says:
pA itji 14 p~l ljiia j Uj s' "“1-1pi jAgC-i C! gL ljju pi pi or X o-Ji

Those who accuse the chaste women (of fornication), but they do not piodiiv-c lorn
witnesses, flog them with eighty stripes and do not accept their any evidence ai.v more
They arc the sinners. (24 4)
47 Allah’s Messenger made it absolutely clear that once an oftence had been
committed and brought to his notice, punishment would be carried out Therefor,, lie
admonished people not to look for people's offences and try to oveilook and forgive It
is repoiled Ihat the Prophet said,
Jjiiij La3 Lu2 JJ-IkIl ; S (Jli Ajlc sill sill j g o Cr M1 of-
(SV . ipaj Ali; Jjl-gjjl As Ai. »
"Forgive the infliction of prescribed penalties among yourselves, for any pitscnbcd
penalty of which | hear must be carried out ”

48 Section 6 of the Offence of Zina (Enforcement of Hudood) ordinance delinctl
Zina bii Jabar as
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(1) A person is said to commit zina-bil-jabr if he or she has sexual intercom si with
a woman or man, as the case may be, to whom he or she is not .alidly
married, if any of the follow ing circumstances namely
(a) Against the consent of the victim,
(b) without the consent of victim,
(c) with the consent ol the victim, when the consent has been obtained by
putting the victim in fear of death or of hurt, or
(d) with the consent of the victim, when the offender knows that the otfendei is
not validly married to the victim and that the consent is given because the
victim believes that the offender is another person to whom the victim is or
believes herself or himself to be validly married
Explanation Penetration is sufficient to constitute the sexual m'c'icourse
necessary to the offence of zma-bil-jabr
(2) “Zina-bil-jabr’ is'zina-bil-Jabr liable to ‘hadd' if it is committed in the
circumstances specified in sub-section (1) of section 5
(3) Whoever is guilty of ‘zina-bil-jabr liable to 'hadd' shall subject to pun isions
of this Ordinance
(a) ifhe or she is a 'muhsan’ be stoned to death at a public place, or
(b) if he or she is not a muhsan' be punished with whipping numbeimg one
hundred stripes, at a public place, and with such other punishment,
including the sentence of death, as the Court may deem fit having rewird to
the circumstances ol the case
(4) No punishment under sub-section (3) shall be executed until it has been
confirmed by the Court lo which an appeal from the order of conviction lies,
and if the punishment be of whipping, until it is confirmed and executed the
convict shall be dealt with in the same manner as if sentenced to simple
imprisonment
49 The mam difference between section 6 Offence of Zma (Enforcement ol
Hudood) ordinance and section (375 PPC) 5 of P.W A s that
In section 6 of Offence of Zina (Enforcement of Hudood) Ordinance (VII of 1°79) the
word “Person” was used which includes man and woman, while in section 5 of ;JW A
Or section 375 PPC, the woid used "man" The Impact of the changes is that acuudmg
to the Ordinance man and woman both can be subjected on commission of rape <nil can
be punished tor that while word used in the Act limits the attribution of (he came to
man only and that, if the same act is committed by a woman the Act is silent she can not
be punished for that
A comprehensive dissuasion has been made on these tradition of the Holy Prophet
(SAWS) m the judgment of the Federal Shariat Court in Federation of Pakivan Vs
Hazoor Bakhsh (PLD 1983 FSC Page 255 )

50 It is clear from the above discussion that the word appealed m the tt> oi the
Holy Quian ‘man’ and ‘women’ both are attributed the crime of Zina lhoiefoic
attribution of this crime to man only is repugnant to the injunctions of Islam,

51 The punishment prescribed for the offence of Zina / Rape is Rajm stoning lo
death for Muhsin or Mushina and Hundred strips for a unnmarried / virgin woman and
male committed the crime of zina (PLD 1983 P 255)

52 Section 6 of the P W A prescribed punishment for the crime of coin bitation
caused by a man deceitfully inducing a belief of a lawful marriage This falls under
Ta’zeer crimes due to doubts or uncertainty and this is a general rule accepted by all
jurists except Zahiriah lhat Doubts Invalidate Hudood The jurists have discussed
various kinds of uncertainty or shubhat which impact Hadd crimes Therefore it is
pertinent to highlight its role on implementing hadd punishments

Doubts prevent Hudood

53 A general principle of the Islamic Shariah is that hadds are suspended by doubts
This theory is based on the tradition of the Holy Prophet (SAWS)
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'‘Aiisha (R A) narrated that prophet (SWAS) said. "Repeal the hudud punishments tiom
Muslims as far as you can. so there is a way out leave him alone for it is bettor tot a
ruler to make a mistake in forgiving someone rather than in punishing
him (Muhammad ibn Easa al-Tirmidhi. Sunnan al-TirmidIn. Dar al-Fikr, Benin, .1.974.
Vol 2. PP 438-39 )

In another place the Holy Prophet (SAWS) has said

"In case of doubts set aside hud' "

(Nihayat al Muhtaj Vol 7, P 404)
54 These tradition were generally accepted by the Ummah and the jurists adopted
the principle under consideration on the basis thereof The Prophet s Companions acted
on this general principle after the demise of the Prophet- Hazrat ‘Umar for instance
says "cjWwJL o «i™N cjWudL Jlac-i jV 'Tn case ofdoubt | would rather
hold huds in abeyance rather than execute them "(Kamal al Din Muhammad bin Abdul
Wahid Fath al Qadir Ma'a al Kilayah. al Maktabah al Rasheediyah Quetta. Vol 5, P
32)

55. Hazrat Mu'az bin .Tabl Hazrat Abdullah Ibn Mas'od and Hazrat *Aqg. ba bin

cal*uiiu jjaall tjej.il™

Aamir are reported to have said M _£Jc. *jiit t-t"that it a hadd is doubtful, it
should be set aside (Ibid P 32)
Doubt or uncertainty means " o-Aj 4utiiil u j=, A-will " anything which appeals

to be like something proven although it is not proven Proof does not mean only the
proof of an act but proof in its general sense including both the proof of an act tnd the
proof of an injunction)” A Sjj-a jtudt In reality or
anything legitimate that may concretely present itself although no provision exists for it
and which does not in itself exist m reality (Ibn Qudama, Al-Mughm, vol 10 P 152)
56 For example where the witnesses back out from their evidence on a crmi of had
and there is no way to prove the offence other than the evidence of the witness Hie
Hadd will be suspended, Suppose a man marries a woman forbidden for him Tmam
Abu Hamfa holds that the haclcl prescribed for adultery will not be implemented in such
a case because of the suspicion arising out of the wedlock But Imam Abu Yusuf and
Imam Muhammad differ with him on this issue They rather agree with Imam ‘ehall ee
and Imam M ined in this respect’ who are of the view that as long as the oJlcndci is
aware that the woman he marries is forbidden for him, the hadd prescribed wilt not be
nullified by the suspicion involved in the wedlock ( a Sharh-ul-Zurgani Ala Muwatta
Malik, Vol 8, P 78, b Asna-ul-Matalib vol 4. P 126 C Ibn Qudama, AL Mughni vol
10 P 154)
57 Similarly in all the other cases of marriage declared invalid by the gennal
consensus of the jurists, the hadd prescribed will, not be implemented decoding to
Imam Abu Hamfa These cases include having a fifth wife, maruage with a married
woman or with one in her period of waiting after divorce or with one who has been
divorced by pronouncing the word ‘talag'(Divorce) three times In all these cases, the
offender is conscious of the piohibition of marriage In spite of this Imam Abu Hanifa
holds that the hadd is nullified because marriage according to him constitutes doubt,
and doubt invalidates the hadd (Sharh Fath-ul Qadeer, Vol 5, p 18-13) On the contrary-
imam Malik, imam Shall ee and Imam Ahmad believe in the validity of the hadd as
wedlock in such cases does not give rise to suspicion at all (a Sharh-ul-Zuiga.u vol 8
P 76,77 & 80 Ansa-ul-Matalib vol 4. P 126. AL Mughni. vol 10 P 154)
CATEGORIES OF DOUBT
58 The Shafi'ee and Hanafi schools of jurisprudence have taken great cam in the
classification of doubt But the Hamblies and the Malikies have discussed it gen. railv

The Shafiles classify doubt into three categories.

() Doubt regarding place "J*-d'~ 47"

The example of this doubt is intercourse with his wife in menstruating or when

she is fasting or anal intercourse with her Here doubt is caused to the place

where that act was foibidden, for the reason that that specific pail oi wife is

consideied as husbands private property and he has legal right to sexual
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intercourse with her. although he is not allowed to exeicise this right while she
is fasting or undergoing menstrual course, nevertheless the husband enjoys
proprietary right to the part or place of her body, which gives rise to doubt in
implementing hadd punishment for violation of the law of shairal Such 1doubt,
in its turn requires suspension of the prescribed hadd, whether or not the accused
is convinced of the legitimacy or illegitimacy of his act, m as much as the doubt
is not grounded in the belief of the accused but owes its origin to the place
subject to the impact ol his act, which he is legally entitled to (Dr Wahbah al
zuhaili al Figh al Islam 1 addillathu Vol 6. P 33)
Doubt caused bv the accused.™ n
59 Example of such a doubt is provided by the sexual intercomse of a man with a
woman sent lo the bed of bridegroom on his wedding night Later it is found that the
woman is not his bride (See Lath al Qadeer, Vol 4 P. 142) This gives rise to a doubt
grounded m the accused belief that he is not committing an unlawful act In short, ihe
accused act causes doubt which in its turn invalidates the hadd laid down tor adultery
But if he commits such an act willingly He will then be guilty of adultery (Kasam
Bady 'al Sana'a Vol 7.P 27)
Formal Doubt””
60 Doubt as to the legitimacy or illegitimacy of an act springing from disagjcement
among the jurists This will arise where the jurists differ on the legitimacy or otherwise
of anything and consequently the relevant hadd will not be implemented (lbn qudama
al Mughm, Vol 8. P 184) For instance, according to Imam Abu Hanjfa mamage
without the consent of guardian is valid Likewise, Imam Malik does not considci
witnesses essential for the legitimacy of marriage Again Ibn Abbas treats Muta
(provisional marnage) as lawful Hence the hadd for adultery will not be awarded upon
sexual intercourse m all such cases of marriage treating it as fornication Altheugh the
accused may himself be convinced of the legitimacy of his act. yet his conviction will
be of no consequence in the presence of the difference of opinion among the 'Jlema
(Asna al Matalib Vol 4, P 126)
Kinds of doubts/Uncertainty according to Hanati Jurists.
61 The Hanati jurists classify doubt into two categories which are as follows
@) Doubt Involved in Act " iagiSi i A
A doubt wherein the accused is uncertain about its legitimacy or illegitimacy lie
justifies for some reason of legal grounds, which however, does not constitute legally
the proof tor its legitimacy For instance, a man enters into sexual intei-course with his
three time divorced wife dining her waiting period uddah (Sharh bathui Qadcu ao!4
PP 140-141)
62 The condition oi uncertainty in the act is the non-cxistcnce of the legal luling
prohibiting the act and the accused believes its permissibility But if there does t xist the
proof oi its unlawdulness or the accused was aw-are that the act is prohibited then no
uncertainty is involved

Doubt Involved in Place." n N2
Injunction or proprietary rights.
63 The condition of such a doubt is that it arises out of an injunction of the Shariah,

for instance, theft is unlawful according to the Quranic mjunction But the Prophet
(S A W ) observes, "You and your property both belong to your father' Acco ding to
the first injunction theft is unlawful and punishable by the amputation of hand But the
second declares that the son as veil as his belongings is the father's proper!" Tf the
father steals anything belonging to his son he does not, according to the injunction of
the Shariah be charged for theft.
64 Imam Abu Hamta identifies a third category of doubt According to him, doubt
also arises when a contract is executed, even if such a contract relaies to an unlawful act
and the offender is alive lo the illegitimacy thereof But his companion and ("e other
four Imams do not acknowledge double involved in an act as long as the culp it does
believe in its legitimacy (Dr Wahabah al zuhaili al Figh al Islami wa addillatr 1vol 6
P 37)
65 In short according to Imam Abu Hanifa there are three kinds of doubt

(a) Doubt inherent in the act
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(b) Doubtinherent m the place
(c) Doubtinherent in the contract
Effects of Invalidation of Hud in case of Doubts
66 A number of effects follows from the implementation of the principle that
doubts prevent the implementation of hadd Sometimes the operation of this pimaple
docs not only nullify the hadd but leads also to the acquittal of the offendei of the
charge leveled against him Sometimes it happens that the operations theieof pievent
hadd. but it is replaced by a penal punishment Ta'zeer
67 There are three conditions in which an offender is exculpated
(i) Tn case if any element of the offence imputed to him is
doubtful For instance a woman other than bride comes into the bed
room and bridegroom mistaking consider her as his wife and has sexual
intercourse with her In this case the man is neither liable to the hadcl foi
adultery nor lo penal punishment He will be acquitted because ol the
absence of the intention to commit the offence on lus part which
constitutes an essential clement of an offence When there is doubi m the
application of the provision forbidding the act imputed to the accused,
for example, in the case of nuptials without witnesses and without the
consent ot guardian or piovisional marriage (muta‘) For acts like these
neither the hadd for adultery nor penal punishment will operate inasmuch
jurists disagree in such cases of marriage, i e. some of them declaie these
cases lawful while others treat them as unlawful The difference among
the jurists imply that in the above acts the application of piovision
enjoining the hadd for adultery mvolves doubt, which necessitates lhe
acquittal of the accused
(n) When the proof of charge is doubtful For instance, two
witnesses testify to the accused being guilty of drinking liquor. But the
witnesses later back out, while there is no evidence to prove the chaige
An element of doubt thus creeps into the case because of the possibility
of the witnesses telling the truth in deviating from their original
deposition Consequently, the hadd for ‘Zina’ (adultery) is invalid lake
another example
68 Apart from the above three possibilities, m all the other crcuinstances wherein
the general principle under consideration is applicable, penal punishment will be
awarded along with the annulment of the relevant hadds, regardless of the kind ol the
cases of doubt
69 A man contracts a tabooed woman mto marriage or hire awoman for adultery
According to Imam Abu Manila relevant hadd in such cases will be prevented but the
accused will be punished as Ta'zeer (Al Figh al Islami wa Addillatuhu Vol 6 P 3T)
70 A person confesses lhat he has committed one of the hadd crimes but lliae is no
proof other than his own confession such a person will be sentenced to hadcl But if he
retracts from his confession, this creats doubt mto the case, thereby invalidating (he
hadd However, he would be liable to penal punishment The difference between the
backing out of an offender and a witness is that the former wall get penal punishment for
retracting from his confession whereas the witness will incur no punishment for the
subsequent denial of his own statement This difference springs from the fact that no
man as a rule would confess a crime which he has never committed while it is easy to
accused a man of an offence that he is not guilty of However, if it is established that the
accused has been forced or thieatened to make confession, it will be incumber' on the
court lo acquit him, because a confession made under duress is invalid Hazr.Uh Ibn-c-
Umar (R A A ) narrates the following Tradition of the Prophet (S A W ) in this i ontext
"No man is responsible for his own self when he is starved frightened and bound
up ”
71 So for as penal offences are concerned, the principle m question will howevel,
apply in those three cases wherein the offender wall be acquitted owing to the
application thereof It will not be extended to cases wherein penal punishment :s
substituted for a hadd in as much as penal punishments are not pre-determined but
depend on the discretion and the individual judgment of the judge On the contiarv.
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punishments for hadd offences are invariably determined, requiring strict and ngorous
execution The Court has no powers to put off the operation of hududs or substitute
them for other punishments, except in case the hadd is invalidated by doubt

72 In the light of above discussion that person deceitfully caused any woman who
is not lawfully married to him, cohabit with her shall not fall under the punishment ot
Hudood but he should be awarded la>eeer punishment 1he caliph, ruler or Icgislatuie
have the right to regulate laws in this respect Keeping in view the general principles of
‘Adi and the spirit of Islam Theieibre section 6.7 ofthe P W A 2006 and subsequent!
section 493 A 496 B of PPC art not repugnant to the injunctions of Islam

73 Section 496 (2) m the light of verses of the Holy Quran and Sunnah of the Holy
Prophet (SAWS) as mentioned above seems to me repugnant to the injunct ons ot
Islam Fornication, adultery. Rape prostitution etc are crime fall under /.ma in Hadd
punishment

False accusation

74 Section 496 ( C) PPC as inserted by section 7 of PWA prescribed punishment
for fall accusation of fornication

75 Allah almighty has clearly prescribed punishment for those people who falsely

launch a charge against chaste women Allah says

A hul ljiis— Uj 217 —4jujtj | n
- jiiLls.1

(Those who accuse the chaste women (of fornication), but they do not produce four
witnesses, flog them with eighty stripes and do not accept their an\ evidence an' more
They are the sinners ) (24 5)
76 Adultery is the most damaging and heinous of all crimes for society, as smch its
punishment is also most severe under Islamic law. compared to all other crimes Hence
it was the requirement of justice and fairness that the special care be attached to prove
this act Without having prescribed evidence under Islamic law, no one should dare
accused any man or woman of adultery Therefore, the Islamic law has made it
mandatory to produce four honest equitable just men as witnesses to the crime, without
which the accusation of adultery is declared a big crime by itself, foi wl ch the
piescnbed punishment is eight', stripes In view of this mandatory provision on . would
dare making the accusation ot adultery only when he is absolutely suie of watching the
crime happening himself Not only that, at the same time he should be suie th.it along
with him another three honest men have also seen the crime happening, for which they
will give the evidence Because, if there are no other witnesses or the total nurnbei is
less than four, or there is doubt if the witnesses will give the evidence, then only one
man would never like to venture evidence alone and be punished with eighty stupes
77 AH acts which have nexus to adultery are also liable for punishment under
Islamic penal law, for which punishment of stripes is awarded at the discretion of the
judge or the ruler in accordance with the extent of the crime, but not the maximum
punishment of hadd Therefore, someone who has seen the act of adultery, but has no
other witnesses need not give evidence of adultery, but can testify for having seen the
accused persons m compromising position, and the judge or iuler can award the
punishment after establishing the crime (Mufti Muhammad Shall ‘Ma’aiif a Quian
(English translation Vol 6. P 360)
78. The word Mushanat is derived from the word In the Islamic
juiisprudence there are two types of "J— One. that has been acknowledge for (he
punishment of adultery The jurist have discussed in detail the conditions that (he
person against whom adultery is established Briefly these conditions are

a) sane,

b) adult,

c) afree Muslim, and

d) who is validly marned to a Muslim woman and has also copulated w'th liei

e) He/she is a known person

In that case the punishment of stoning will be awarded to him 1J he has
committed the crime. (Al-Figh al Islami wa addilatuhu Vol 6,P 79) The second
type is that which has been acknowledged for the punishment of ' that is
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Hudood but he should be awarded la'zeeer punishment Ihe caliph, rulci oi legislatuie
have the right to regulate laws in this respect Keeping in view the geneial principles of
4Adi and the spirit of Islam Theiefoie section 6.7 ofthe P W A 2006 and subsequently
section 493 A 496 B ot PPC art not repugnant to the injunctions of Islam

73 Section 496 (2) m the light ol veises of the Holy Quran and Sunnah of the Holy
Prophet (SAWS) as mentioned above seems to me repugnant to the injunct.ons ot
Islam Fornication, adultery, Rape prostitution etc are dime fall undei zina n Hack!
punishment

False accusation

74 Section 496 ( C) PPC as inserted by section 7 of PWA prescribed punishment
for fall accusation of fornication

75 Allah almighty has clearly prescribed punishment for those people who falsely
launch a charge against chaste women Allah says
pk tput g.i _iUj 04K Ay il d) W j

(Those who accuse the chaste women (of fornication), but they do not produce four
witnesses, flog them with eighty stripes and do not accept their any evidence an' more
They are the sinners ) (24 5)
76 Adultery is the most damaging and heinous of all crimes for society, as such its
punishment is also most severe under Islamic law, compared to all other crimes Hence
it was the requirement ol justice and fairness that the special care be attached to prove
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which the accusation of adultery is declared a big crime by itself, for winch (he
prescribed punishment is eight' stripes In view of this mandatory provision on, would
dare making the accusation ot adultery only when he is absolutely suie of walelung the
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punishment of hadd. Therefore, someone who has seen the act of adultery, but has no
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punishment aftei establishing the crime (Mufti Muhammad Shall ‘Ma’aiif a Quian
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person against whom adultery is established Briefly these conditions are
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punishments for hadd offences are invariably determined, requiring stnct and ngorous
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76 Adultery is the most damaging and heinous of all crimes for society, as mch its
punishment is also most severe under Islamic law, compared to all other crimes Hence
it was the requirement of justice and fairness that the special care be attached to prove
this act Without having prescribed evidence under Islamic law, no one should dare
accused any man or woman of adultery Therefore, the Islamic law has made it
mandatory to produce four honest equitable just men as witnesses to the crime, without
which the accusation of adultery is declared a big crime by itself foi winch the
prescribed punishment is eight' stupes In view ot this mandatory provision on, would
dare making the accusation ot adultery only when he is absolutely sure of watering the
crime happening himself Not only that, at the same time he should be sure that along
with him another three honest men have also seen the crime happening, for which they
will give the evidence Because, it there are no other witnesses oi the total numbei is
less than four, or there is doubt Il the witnesses will give the evidence, then calv one
man would never like to venture evidence alone and be punished with eighty stupes
77 All acts which have nexus to adultery are also liable for punishment under
Islamic penal law, for which punishment of stripes is awarded at the discretion of the
judge or the ruler in accordance with the extent of the crime, but not the maximum
punishment of hadd Therefoie, someone who has seen the act of adultery, bu* has no
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a) sane,
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punishment for accusation of adultery. It means that the person against whom
the charge of adultery is leveled is

a) sane, *

b) adult,

c) afree Muslim and

d) chaste,

e) that is he has not been proved and adulterer before ( z

f) In the Qufanic verse, either because of general piactice oi because of
the incident lor which the verse was revealed, the accusation ot adullerv
and related punishment is described m a way that the accusers are men and
the accused is a chaste lady But the injunction applies lo all situations
because of the common ground applicable to all peisons If a woman levels
a charge of adultery against another woman or a mail, or a man accuses
another man, but the required legal evidence is lacking, then in either case
the accuser will be liable to the punishment of eighty stripes (

79 The punishment of eighty stripes as hadd is exclusive to false accusation of
adultery and does not apply to accusation of any other crime Howcvc othei
punishments of ta'zir can be awarded on false accusations of othei mines Although n
is not specifically mentioned in the Quran that this punishment is exclusive to false
accusation of adultery but the condition of four witnesses is the prooJ of Us
exclusiveness, because the condition of four witnesses is only m the case of adulter}
(Mufti Muhammad Shall "M a'anfa Quran (English translation Vol 6, P 360)

80 The punishment prescribed tor gazf (false accusation of adultery) relates to (he
right of the person against whom the charge of adultery is leveled As sich the
punishment against this crime will be executed only when the person demands the
execution ot the punishment, otherwise it will be annulled This is unlike the
punishment of adulter}, which is purely a right of Allah Thereloie, it Inr lo be
executed, even though no person has ever demanded for it

81 As section 496 (c ) of PPC prescribed punishment of imprisonment tor false
accusation fornication while text of the Holy Quran and Sunnah of the Holy Prophet
(SAWS) has prescribed hadd punishment of eighty strips, therefore this section is
clearly violative to the injunctions of Islam

(Dr Muhammad Mutiaur Katiman)
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